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A /ORDER

PER S.S.Godara, Judicial Member:-

This assessee’s appeal for assessment year 20H148s against the
Commissioner of Income Tax (Appeals)-7, Kolkatarder dated 14.02.2017 passed
in case No0.81/CIT(A)-7/Kol/Wd.27(3)/15-16, involgnproceedings 143(3) of the
Income Tax Act, 1961; in short ‘the Act'.

Heard both the parties. Case file(s) perused.

2. The assessee raises the following substantouengs in the instant appeal:-
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“1. For that on the facts and in the circumstanckthe case, the Learned. CIT(A)
should have quashed the assessment proceedinde axder of the Ld. AO was
barred by limitation.
2.(a) For that on the facts and in the circumstanoéthe case, the Learned. CIT(A)
was not justified in confirming the action of th€® An making the addition of
Rs.26,88,038/- as unexplained investment in stock.
(b) For that the Ld. CIT(A) ought to have considkesnd held that the estimation of
GP @ 10% of the turnover for arriving at the estisthstock value on the date of
survey was unreasonable.
(c) For that the Ld. CIT(A) was not justified infieching the action of the AO in
taking the value of opening stock at Rs.6,03,280econstructed trading account as
on the date of survey.
3. (@) For that on the facts and in the circumsesof the case, Learned. CIT(A)
erred in affirming the rejection of book result ulg5(3) by the AO.

(b) For that on the facts and in the circumstanoéthe case, the Ld CIT(A) was not
justified in confirming the estimation of profit &s.3,78,062/- at 4.5% though the
average net profit rate for earlier three years v&aa22%.”

3. Mr. Agarwal states at the bar that this taxpayemore wish to press for all the
above extracted grounds except ground 2.(a). Weftre decline all the remaining

grounds raised in the instant appeal as not pressed

4. Coming to sole surviving issue of correctnesdath the lower authorities’
action making unexplained investment in stock aolditof 326,88,038/-. learned
counsel’s only argument during the course of hegasrthat both the lower authorities
have wrongly made the impugned addition rather tbaadding only the profit
element regarding the unexplained investment iokstdbhe Revenue strongly support
both the lower authorities’ action making the impead addition during the course of

hearing.

5. We have given our thoughtful consideration t@lricontentions. We find that
the instant sole issue surviving issue as to whethes the entire undisclosed
investment in stock or only the gross profit eletriserves to be added in assessee is
no moreres integrathis tribunal’s co-ordinate bench’s decisionMits Subarna Rice
Mill vs. ITOin ITA No.1781/Kol/2014 decided on 30.06.2015 held that it has profit
element rather than the entire investment whiclenes to be added as unexplained.
The Revenue has filed its appeal in ITAT No. 196265 GA No0.4047 of 2015
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before the hon'ble jurisdictional high court. Th&ardship declines the same vide
following detailed discussion:-

“The Court: The legal issue that the Revenue haedain this appeal is whether the
Appellate Tribunal could have disregarded the vabfighe unaccounted purchases
made by the assessee and required additional taketamposed by taking into
account notional sales when no corresponding shled taken place during the
relevant assessment year.

In course of survey operations conducted on Marth2®10 at the rice mill of the
assessee, it was discovered that there were langatdies of undisclosed stocks the
assessing officer did not weigh the additional lssolout went by the number of bags
since the bags, presumably, were of uniform orddesh weight.

The assessing officer discovered the undisclosadtgm of paddy to be to the extent
of 37647 quintal. The excess stock of rice waheoeixtent of 581 quintal and the
excess stock of brand was to the extent of 45 auiftt also appears that the
undisclosed, excess stocks were corroborated byettiges in certain registers
maintained at the relevant point of time at theerimill and certain confessional
statements were made by or on behalf of the asse@sethe basis of the additional
stocks found, the assessing officer assessedttig¢arwable income to be to the extent
of Rs.3.92 crore and a tax demand in excess of.@3sdrore was made on the
assessee.

The assessee’s appeal before the Commissioner #sppailed and by an order of
August, 25, 2014, the assessment order of March,2P83 was upheld. The
Commissioner looked into the facts, the statemerdde by or on behalf of the
assessee and the books of the assessee that hatbbked into at the time of survey
which the assessee subsequently claimed had bseorldestroyed and, in respect
whereof, no complaint had been lodged by the asse€3n facts, the Commissioner
(Appeals) found no grounds to interfere with tharum of excess stocks discovered
by the assessing officer in course of the survag. Commissioner also agreed with
the assessing officer as to the quantum of incomelvhad escaped assessment.

There are two aspects to the order impugned datew:,J230,2015 passed by the
Appellate Tribunal: the factual findings of the Qomsioner (Appeals) as appear to
have been interfered with by the Appellate Triburaadd, the direction given for
taking sales of rice and bran into account beforgvang at the additional income
which could be said to have escaped assessment.

Before the Commissioner (Appeals), the assesseechad on a document signed by
an official of the Food Corporation of India thatidenced the stock figures at the
relevant point of time. The Commissioner (Appedkalt with such aspect of the
mater in great detail and by referring to the adeut statements of the
representatives of the assessee, which were nghstmbe controverted at any point
of time on behalf of the assessee concluded thedstthe physical verification of the
stocks undertaken by the Assessing Officer in eoofrshe survey operation that was
to be given primacy. Indeed, the Commissioner (Algpdound that there was no
evidence that the FI official who had issued thetifteate had undertaken any
physical verification of the stock t the rice noll the assessee and the document
appeared to have been filled up by the assesseenarely signed by the FCI official.
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Such part of the order of the Commissioner (Appea#s unexceptionable and could
not have been interfered with by the Appellate Umdd. Indeed, no reasons have been
furnished by the Appellate Tribunal in disregarditige physical verification of the
stocks carried out by the Assessing Officer. Furthiee area of the godown as
indicate din the FCI certificate was of no consatpee since the Assessing Officer
found stocks piled outside the godown at the tifibeosurvey.

Accordingly, to the extent that the Appellate Tn@uaccepted the quantum of
additional stocks on the basis of the certificagued by the concerned FCI official,
such order is unacceptable and is set aside. Therasf the Commissioner (Appeals)
in such regard in restored. The additional quan@asrdiscovered during the course of
the survey operation will fasten to the assessee.

However, the other aspect of the matter was de#it by the Appellate Tribunal on a
point of principle and such mater does not calldowy interference.

According to the Appellate Tribunal the value oé thntire quantity of additional
stocks that were discovered in course of the suopeyation could not be regarded
as the additional income of the assessee and areetaltax. There was a specific
ground taken before the Appellate Tribunal, whichswa legal question, as to
whether the undisclosed purchase could be taketmeatadditional income without
reference to the possible sale of the paddy whauested.

The assessee refers to a judgment of the Gujagtt Bourt reported at 388 ITR 377.
The principle enunciated in such judgment is thia¢mvundisclosed purchases of such
nature are discovered, it is only the profit embedith the transactions which can be
added to the total income. The Gujarat High Cowlied on some of this previous
judgments to hold thatrot the entire purchase price but only the profit element
embedded in such purchases can be added to the income of the assessee.”

In the circumstances and particularly since thetdat findings rendered by the
Commissioner (Appeals) as to the quantum of aduiticstocks have now been
restored, the order impugned on the methodologyhferascrtainment of the income
which escaped assessment would pass muster. Tlead@d ribunal merely directed
the gross profit that the additional purchase wespable of generating to be
regarded as the additional income for tax to beeased on such basis. Such view of
the Appellate Tribunal does not call for any ingzgnce.

Accordingly, ITAT No. 196 of 2015 and GA No0.40472015 are disposed of by
modifying the judgment and order of the Appellatibdnal dated June 30,2015 as
indicated.”

6. We adopt above their lordship above extractsdusisiormutatis mutandi$o
conclude that both the lower authorities have errecadding the entire sum of

unexplained investment in stock addition than dhby profit element. The Assessing
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Officer is accordingly directed to re-compute thgugned addition as per assessee’s

profit rate shown / accepted already in its boblesdfore.

7. This assessee’s appeal is partly allowed in albenms.

Order pronounced in open court on_08/05/2019

Sd/- Sd/-

(T TEED) (FafRes TcE)
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